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TO: Office of the City Administrator
ATTN: Deborah A. Edgerly
FROM: Community and Economic Development Agency
DATE; June 17, 2008
RE: Resolution Authorizing the City Administrator to Negotiate and Execute a

Settlement Agreement with the California Department of Transportation
(CALTRANS) Relating to the Caldecott Improvement Project (Fourth Bore)

SUMMARY

The proposed resolution authorizes the City Administrator to negotiate and finalize an
agreement (Attachment 2) with Caltrans regarding the Caldecott Tunnel 4* Bore Project. In
response to an inadequate final Environmental Impact Report (FEIR), the City has been in
negotiations with Caltrans regarding project operations, mitigations and enhancements
(mitigations). A tolling agreement, preserving City rights to sue under CEQA, has been in
effect since November 9, 2007. This tolling agreement expires on June 26, 2008. Absent a
settlement agreement, the City would have until June 26th to bring a legal action.

As part of the EIR, and at the beginning of negotiations, no mitigation measures or funds were
offered. Caltrans took the position that there were no significant project impacts and therefore
no mitigations were required. Through the extended negotiations process, agreement has
been reached on a list of approximately $8 million in mitigation projects, as well as
substantial limitations on potentially negative project impacts.

There have been three key issues in the negotiation process: (a) the need for mitigation
projects and a funding mechanism for these projects; (b) construction noise and traffic
regulation; and (c) the dispute resolution process and enforcement mechanisms.

Major progress has been made in resolving all issues. Commitments have been made to
provide funding for $8 million in mitigation projects for the City. Construction noise and
traffic regulation issues have been resolved to City satisfaction. The agreed upon dispute
resolution mechanism is appropriate for noise related issues and may prove sufficient for
resolving other issues on a timely basis. Certain City requests were not accepted by Caltrans.
These are addressed in part in a Caltrans letter dated May 30, 2008 (Attachment 1).

Item:
City Council
June 17, 2008



Deborah Edgerly

CEDA: Settlement with Caltrans regarding Caldecott Tunnel Page 2

The issue before the Council is whether to accept the terms of the negotiated agreement or to
pursue its rights under CEQA regarding the inadequacy of the Project’s EIR.

FISCAL IMPACT

There is no direct fiscal impact to the City as a result of the Project. As detailed below, if the
City enters into the Settlement Agreement, it is anticipated to receive funding for $8 million
in mitigation projects.

BACKGROUND

The Caldecott 4" Bore Project is a high priority for Caltrans. The project is expected to begin
Summer 2009 with completion estimated for 2013-2014. The project would add two lanes of
traffic in the non-rush hour direction thereby providing four lanes in both directions.
Currently, there are four lanes in the rush hour direction and two lanes in the opposite .
direction. The Lead Agencies for the environmental process are the Federal Highway
Administration (FHWA) and Caltrans. Participating Agencies for the environmental process
are the Metropolitan Transportation Commission (MTC), Alameda County Congestion
Management Agency (ACCMA), and the Contra Costa Transportation Authority (CCTA).

The City made comments to the draft EIR. The City position was that the EIR was
inadequate, did not adequately consider project impacts either during construction or
subsequent to project completion. Caltrans took the position that there were no significant
project impacts and therefore no mitigations were required. The final EIR (FEIR) did not
adequately address City concerns. The City and Caltrans decided to see if a negotiated
settlement could be reached and a tolling agreement was signed, which extended the time
period for the City to file a CEQA suit. A tolling agreement, preserving City rights to sue on
its CEQA claims has been in effect since November 9, 2007. This tolling agreement is due to
expire on June 26, 2008. Absent settlement agreement, the City would have up to and
including June 26th to bring a legal action.
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KEY ISSUES AND IMPACTS
1. Proposed Mitigation Projects

At the beginning of negotiations, no mitigation funds were offered. Caltrans took the position
that there were no significant project impacts and therefore no mitigations were required.
Through the extended negotiations process, agreement has been reached on a list of
approximately $8 million in mitigation projects.

A list of candidate transportation projects proposed to be funded through the settlement
agreement is presented in Attachment B. The City will select projects from this list for
implementation, consistent with the terms of the agreement and the funding sources. The
projects in Attachment B, with the exception of any noise barriers (i.e. sound walls), will be
environmentally cleared, designed and constructed by the City, and the City will be
reimbursed according to the terms of the agreement, either from Contra Costa Transportation
Authority (CCTA) funds, or State Transportation Improvement Program (STIP) funds. The
noise barriers will be programmed and cleared environmentally through the current process,
which is managed by the ACCMA.

The City may modify projects presented in Attachment B, or substitute similar projects.
However, such changes will be subject to approval by the Alameda County Congestion
Management Agency (CMA) which is the funding agent for these enhancements. Any project
substitutions on changes must have as their primary purpose the improvement of pedestrian,
bicycle, transit and local street improvements, or mitigation of noise. Alternatively, substitute
projects must support the use of transit (and thus reduction of single-occupant motorized
vehicles by such features as transit signal coordination and bus stop amenities). These
projects must directly serve the community bordering the Highway 24 corridor between [-580
and the Caldecott Tunnel. '

2. Project Mitigation Funding

The key project funding issue is that while monies are promised for mitigations, and the
Caltrans negotiators (and the CCTA and ACCMA Directors present at the negotiating
sessions) state that these funds are committed, the reality is that the funds are not absolutely
guaranteed and the arrangements are with non-signatories to the Settlement Agreement. The
flip side is that there is no guarantee that the City would receive any of these funds should it
file suit, even if it should prevail.

With those provisos, a total of $8 million dollars has been committed to Qakland to fund the
projects listed in Attachment B. It will come from two sources: 1) up to $4 million from the
Contra Costa County local Measure J transportation sales tax funds that have been swapped
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for STIP funds; and 2) the remainder from the Alameda County CMA via the 2010 or 2012
STIP.

The first $2 million installment of the $8 million is scheduled for approval by the California
Transportation Commission at its June 25-26 meeting. These funds will be swapped with
CCTA local Measure J funds and made available to Oakland on a reimbursement basis within
30 days of invoicing for costs incurred. The monies are expected to be available after award
of the construction contract or the adoption of the 2008 STIP, whichever occurs later. The
reason for this fund swap is to make the initial $2 million available sooner than would be the
case if STIP funds were used. Also, by swapping STIP funds for Contra Costa Measure J
funds, the City also can further expedite projects by not having to work through Caltrans
Local Assistance on project delivery as would be required with STIP funded projects.

The initial $2 million installment includes $100,000 for project development to cover
technical studies and environmental clearances, community outreach, and feasibility work for
projects listed in Attachment B. At the City’s option, a portion of these project development
funds may be used for construction of a soundwall in the project area downstream of the
Caldecott Tunnel. Within nine months of the date of the Settlement Agreement, Caltrans will
complete all necessary studies along Highway 24 between Highway 13 and I-580 to identify
locations where soundwalls might be feasible, reasonable and cost effective. If the City
wishes to pursue construction of a soundwall based on Caltrans’ studies, this new soundwall
could also compete for funding from the Alameda County CMA’s $10 million countywide
“Soundwall Retrofit Program”

The remaining $6 million is to come from the 2010 STIP funding cycle, presumably to be
approved by the California Transportation Commission (CTC) in Spring 2010 and/or the 2012
cycle. On April 24, 2008, the ACCMA Board of Directors adopted Resolution 08-006, which
pre-commits the $6 million in the 2010 and/or 2012 STIP funding cycles for the Highway 24
Corridor Enhancement projects. However, this funding is subject to State appropriation of
STIP funds and to the inclusion of these funds in the MTC’s T2035 update of its Regional
Transportation Plan, expected to be adopted in early 2009.

Caltrans maintains that it cannot guarantee the funds itself and that these funds ($8 million of
a $500 million project) cannot be included as part of the project appropriation. They further
maintain that they have done everything possible to ensure the availability of the $8 million
through the ACCMA process. They argue that the funds are as guaranteed as possible.

A separate funding issue concerns the current lack of funds to mitigate any impacts found
once the proposed monitoring program is completed for noise, traffic and air quality. For
instance, if a noise impact were found on a school, there is presently no funding earmarked to
mitigate it other than from the above mentioned $8 million. The only exception is with regard
to soundwalls where the ACCMA has included up to $10 million for a County-wide
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“Soundwall Retrofit Program”. Soundwall projects recommended because of post-project
monitoring would not come from project mitigation funds, but from Soundwall funds, which
would be competed for on a County-wide basis.

3. Transportation Management Plan

Caltrans developed a Transportation Management Plan (TMP) for the Caldecott Project. The
TMP was created to minimize and mitigate anticipated transportation impacts during Project
construction. It has been reviewed by City staff and revised by Caltrans to address City
staff’s comments. The TMP is presented as Attachment C of the settlement agreement.

The TMP consists of detailed descriptions of the Project scope, motorist information, incident
management, construction strategies, public outreach, and a contingency plan strategy to
address possible unforeseen conditions:

e Project Scope: In addition to adding a fourth bore to the Caldecott Tunnel, the Project
includes the relocation of a freeway connector ramp and the installations of ramp
meters, a traffic signal, a right-turn lane, and a noise barrier (combination of berm and
sound wall).

e Motorist Information Strategies: Includes mounted and changeable message signs
during construction to inform motorists of potential delays and available detours.

¢ Incident Management Strategies: Includes a Construction Zone Enhanced
Enforcement Program (COZEEP) that involves continuous presence of the California
Highway Patrol in the construction zone to provide enforcement of speed restriction
and speed incident response.

o Construction Strategies: Provides traffic detour routes and lane closure schedules for
the entire construction period.

e Public Awareness Strategies: Identifies outreach strategies, stakeholders, and roles
and responsibilities for the 4 2 years of construction.

¢ Contingency Plan: Requires the contractor to take specific actions to mitigate traffic
impacts that exceed original estimates due to unforeseen events such as work-zone
accidents, higher than predicted traffic demand, or delayed lane closures.
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4, Other Construction Related Traffic Issues

In addition to items addressed in the TMP, Attachment A to the settlement agreement
memorializes CALTRANS commitments to other construction and post-project completion
mitigation/abatement measures.

The three most significant issues are: 1) heavy vehicles, such as excavated material off-haul
trucks, using City streets; 2) other construction-related vehicles using City streets; and 3)

construction equipment/vehicles staged/parked on City streets.

Heavv Vehicles (Excavated Material Off-Haul Trucks) Using City Streets:

The Settlement Agreement stipulates that trucks over 16.5 tons (Class 8 and above per
Federal Highway Administration’s vehicle classification) in Gross Vehicle Weight
shall only use the following City streets: Tunnel Road between Hiller Drive and
Caldecott Lane, Caldecott Lane from Tunnel Road to eastern end, Broadway from
Kay Overcrossing to eastern end, and Kay Overcrossing. These trucks shall not use
any other City streets under any circumstances, except when the above-listed street
segments are closed for construction, during which time they may use the designated
detour routes prescribed in the TMP. Trucks off-hauling excavated material shall take
the Old Tunnel Road and Tunnel Road ramps from eastbound and westbound
Highway 24, respectively, under all circumstances. Essentially, this provision ensures
that heavy haul trucks use only the closest on and off ramps to Highway 24 and
minimize construction impact to City streets and residents.

Other Construction-Related Vehicles Using City Streets:

The Settlement Agreement stipulates that trucks between 4.5 tons and 16.5 tons (Class
7 and below per Federal Highway Administration) shall be prohibited from using City
streets in lieu of freeways except when the vehicle is en route to or from the nearest
freeway ramp. Like the previous provision, this restricts construction-related light and
heavy trucks from using City streets where a freeway alternative exists. This could
apply to local businesses making deliveries to the project site and using City streets.

Construction Equipment/Vehicles Staged/Parked on City Streets:

The Settlement Agreement stipulates that construction equipment may not be staged
on any City street, and construction-related vehicles including workers’ company or
personal vehicles shall be prohibited from parking on Caldecott Lane, Kay
Overcrossing, Tunnel Road, Hiller Drive, and Broadway. Caltrans will also develop a
construction off-site parking program for the City’s review and approval, which has a
goal of eliminating all on-street parking.
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5. The overall efficacy of the proposed dispute resolution process and providing the
City with adequate enforcement powers and remedies.

The effectiveness of any settlement agreement will depend, to a large degree, on the City’s
ability to enforce the provisions and include remedies that work. For instance, if night time
construction activity results in complaints from adjacent neighbors, the City would want to be
able to stop night time work or modify night time construction hours until an acceptable
solution is found. That solution may be to restrict the activity that is producing the
unacceptable noise. Similarly, if traffic detour routes are producing unanticipated local
congestion, there should be procedures to modify the Traffic Management Plan. While the
dispute resolution process appears workable, unless there is leverage within the Settlement
Agreement for the City to actually solve the problems, the process might be ineffective.

Caltrans has refused language that Caltrans “shall direct the contractor to cease and desist”
activities relating to the problem. Similarly, they have refused language giving the City the
right to stop the project until complaint issues have been resolved. Caltrans has also rejected
any form of liquidated damages and language related to specific performance. They have,
however, accepted language regarding excessive noise; the construction documents (between
Caltrans and the contractor) would require the contractor to “immediately suspend any
construction activity or operation that results in noise levels that fail to meet the Project noise
criterion” (see discussion in the noise section below).

Caltrans has instead insisted on a political, (administrative and elected), ever-escalating,
dispute resolution system (see Attachment 2, Section 6) with the expressed intent “that
conflicts be resolved as quickly as possible and at the lowest level possible.” The underlying
premise of the structure is that no lower-level person will want to have to involve their
superiors in dealing with complaint-related issues and will thus have every incentive to
resolve things quickly and at the lowest possible level. The system is as follows:

e C(Caltrans and the City would designate senior-level representatives to meet and confer with
the Project Information Officer (PIO) and Resident Engineer (RE) as issues arise.

e Issues unresolved within/after 5 working days would be escalated to a Senior
Management Committee comprised of a senior official from Caltrans, ACCMA, CCTA
and the CEDA Director.

* Issues unresolved within/after 5 working days would be further escalated to an Executive
Steering Committee comprised of the chief executives from Caltrans District 4, ACCMA,
CCTA and the City Administrator and/or designees.

e Remaining unresolved issues would be escalated within 5 additional working days to a
final decision-making group comprised of the Mayor and the State Caltrans Director.

Note: If major recurring issues are presented, the time would be reduced to 48 hours at each
of the respective levels.
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As with the funding 1ssue, there séems to be a good faith effort to ensure that issues will be
addressed, but Caltrans is refusing to put language in the Settlement Agreement that provides
a guaranteed, enforcement mechanism for the City. Although the City can bring a legal action
for breach of the settlement agreement, such would be costly, time consuming, and may not
result in an adequate remedy.

In addition, substantial staff time may be required to support the City’s involvement in
ensuring the integrity of the complaint process.

6. Noise Issues

For much of the negotiations process, Caltrans had insisted on their standard language that
noise would be limited from 7 PM to 7 AM to a noise level of 86 dBA measured at 50 feet
from the noise source, with certain construction-related activities restricted at night, such as
off-hauling debris. More recently, Caltrans proposed a different standard - that 7 PM to 7
AM construction activity would meet pre-construction ambient noise levels — but that night-
time off-hauling would be permitted.

While this seemed to mean that construction noise levels would not exceed pre-construction
levels, it actually means a noise level slightly (albeit undetectable) in excess of that level.
Regardless, the City’s noise consultant worked with Caltrans to precisely define the meaning
of such a standard, and a means to measure and monitor compliance with the standard. Both
Caltrans and City noise consultants are comfortable that this standard is sufficient to protect
neighbors.

Caltrans currently insists on allowing off-haul trucks to remove dirt from the site during
night-time hours, as long as noise criterion requirements are met. Caltrans has agreed,
however, to enclose the concrete batch plant, prohibit night-time blasting, construct a
temporary sound wall, develop a lighting plan and take other measures to ensure minimal
disturbarice of neighbors.

As noted previously, Caltrans did accept language regarding excessive noise (i.e., that the
construction documents between Caltrans and the contractor would require the contractor to
“immediately suspend any construction activity or operation that results in noise levels that
fail to meet the Project noise criterion.”) For noise-related complaints, Caltrans has agreed to
respond within 2 hours of any such complaint and to take appropriate action to remedy the
complaint.

To ensure that noise levels are not in excess of the agreed noise levels, during construction
Caltrans will perform continuous acoustical measurements at three locations. These locations
were deemed sufficient by the City’s noise consultant.
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7. Separation of Highway 13 Exit Adjustment, Landscaping, and Kay Traffic Signal
from Tunnel Contract for SBE Reasons

Caltrans recently informed staff that they had separated out the Highway 13 Exit Adjustment,
Landscaping, and Kay Traffic Signal from the Tunnel Contract, and hence from the
conditions of the contract, for Small Business Enterprise (SBE) reasons.

This would mean that these three contracts would not be subject to the terms of the Settiement
Agreement; rather, they would be subject to normal Caltrans contract language. For noise,
this would mean the 86dBA at 50 feet from noise source standard, and not the pre-
construction ambient noise standard. Calirans also argues that given the distance from the
temporary soundwall, they would not be able to meet the ambient standard. They also
maintain that the distance to homes is substantially greater than for the tunnel project and
hence the possibility of complaints is reduced. Caltrans has agreed, however, to certain
parking restrictions for Highway 13 Exit Adjustment contract.

Caltrans maintains they separated out the contracts to meet the City’s request for increasing
the number of SBE contracts available from the tunnel contract. Caltrans has also agreed to
make a good faith effort, and work cooperatively with City, to meet the City’s small business
contracting goals.

SUSTAINABLE OPPORTUNITIES

Economic: The Caldecott 4™ Bore project generally, and the mitigation projects more
specifically, may provide employment opportunities for Oakland residents.

Environmental: The negotiated agreement will substantially reduce the environmental
impacts (noise, air) of the project construction.

Social Equity: As part of the negotiations, three sub-projects were separated out from the
general 4™ Bore project to allow smaller businesses to bid on these sub-projects.
DISABILITY AND SENIOR CITIZEN ACCESS

The negotiated settlement has no direct impact on disability or senior access.
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RECOMMENDATIONS AND RATIONALE

Although staff has some remaining concerns with the funding commitments and
enforceability of the dispute resolution process, staff nevertheless recommends authorizing
the City Administrator to negotiate and execute a Settlement Agreement with Caltrans
relating to the Caldecott Improvement Project because there is no guarantee that a lawsuit
challenging the Project on CEQA grounds would result in the City receiving any of the
negotiated deal points, even if it should prevail.

ACTION REQUESTED OF THE CITY COUNCIL

The action requested of the City Council is to adopt the resolution authorizing the City
Administrator to negotiate and execute a Settlement Agreement with Caltrans relating to the
Caldecott Improvement Project and that the City Administrator or her designee be authorized
to take any and all actions necessary to implement the settlement agreement, including but not
limited to: executing any additional agreements, MOU’s, professional service agreements,
and appropriation of funds, without return to the City Council.

Respectfully submitted,

Pan Lindheim, Director
Community & Economic Development Agency

APPROVED AND FORWARDED TO THE
CITY COUNCIL:

[ [ Libprny

VOfﬁce of the City Admﬁstra}or

Attachments
Attachment 1: May 30, 2008 Caltrans letter to Dan Lindheim
Attachment 2: Draft Settlement Agreement w/Attachments A-K
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111 GRAND AVENUE
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FAX (510) 286-6965 . Be energy efficient!

TTY (800) 735-2929

May 30, 2008

Dan Lindheim .
Interim Community and Economic Development Director
250 Frank H. Ogawa Plaza, Suite 3315

Oakland, CA 94612

Dear Dan:

The purpose of this letter is to address several issues reganding the Caldecott Tunnel Project that
were raised at several meetings over the past seven months between the City Of Oakland (City) and
the California Department of Transportation (Depariment) Included in these meetings were the
Caldecott Project parmer agencies, the Alameda County Congestion Management Agency, and the
Contra Costa Transportation Authority. In addition, this letter addresses the funding commitment of
$8 miilion for enhancement projects, as described in the cument Draft Settlement Agreement
between the City and the Department.

I) NOISE. The information below is based on surveys, studies, and analysis developed by the
Department’s acoustical engineer consultant, Mr, Charles Salter.

A}  Construction Noise Abatement near Parkwoods Condominium

The City of Oakland’s noise ordinance requires that the nighttime (7:00 p.m. to 7:00 a.m.}
construction noise levels not exceed set threshold levels or the ambient noise level, if the
ambient noise level is higher than the set levels. Noise surveys were conducted near the
Caldecott Tunnel from April 17 to April 21, 2006 10 obtain ambient noise levels in the area.
These surveys reveal thal the existing ambient noise levels exceed the construction threshold
level set in the City Noise Ordinance. The noise analysis performed for the project indicates
that the construction noise ievels at nighttime would be at the ambient levels or lower, Refer to
Attachment 1 - November 2, 2006 “Caldecott Iimprovement Project Measured Ambient Noise
Levels and Predicted Noise Levels During Construction” for details. The resuits of this report
were used during the preliminary design phase of the project to develop the project noise
abatement measures, such as the construction of a 35-foot high temporary soundwall along
Caldecott Lane. Refer to Attachment 2 - Visual Simulation of the Temporary Soundwall.

As discussed in our recent communications, the Department is comunitted to ensuring that the
construction noise related to the tunnel construction will not exceed the preconstruction
nighttime ambient noise levels. In order to provide the maximum possible protection to
neighboring residents from construction noise levels, the contract documents will require that
the noise level outside of the staging area resulting from the contractor’s operations between

“Calirans improves mobilits aeross California™
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7.00 p.m. and 7:00 a.m. shall not exceed preconstruction ambient levels measured at specified
locations pre-selected by the Depariment and the City.

This approach and the above referenced report have been reviewed, and concurred with, by Mr.
Steve Wolfe, the acoustical engineer consultant contracted by the City.

B) Soundtube in Lien of a Permanent Soundwall at the West Portal

Based on a preliminary review of the soundtube option, it is determined that the noise would
reverberate within the tube causing sound build-up, thereby increasing the noise emitted out the
end of the tube. A preliminary cost estimate indicates that this noise abalement strategy is not
cost effective. Additional drawbacks to this approach include maintenance, aesthetics, and
potential for glare. The Department does not concur with this option as a viable abatement
measure.

C) Soundwalls at BART Stations

The Department does not concur with the City's request to have soundwalls constructed at
BART stations along the Route 24 corrider. The primary reasons are: a) Soundwalls at BART
stations are not eligible for either State or Federal funding; b) The BART platforms do not
qualify as noise receptors because of the temporary and short nature of the exposure to
passengers; ¢) The soundwalls, if constructed, would have to extend beyond the platform in
order to block the line of sight and be effective; and d) Construction of soundwalls within any
BART facility would require BART’s concurrence and agreement to maintain them.

IT) CITY CONSTRUCTION STANDARDS. The Department reviewed the City’s Construction
Standards that are required to be used by construction contractors on City projects. In order to
comply with the water quality, dust control, air quality requirements established by the various
regulatory agencies, such as the Bay Area Air Quality Management District, Regional Water Quality
Control Board, the Department impiements construction standards and best management practices
that are similar and as effective as the City’s standards. Therefore, the Department has concluded
that the standards used on the Caldecott Improvement Project will adequately comply with the
requirements set forth in the City’s Censtruction Standards.

[1) USE OF JAKE BRAKS. Prohibiting the use of jake brakes by trucks on Route 24 in Oakland
is not possible. Prior to June 2007, the use of signs prohibiting the use of jake brakes was done on
experimental basis. At its June 7, 2007 meeting, the California Traffic Control Devices Committee
{CTCDC) passed a motion to discontinue the use of signs prohibiting the use of jake brakes and

- requested jurisdictions that participated in the experimental prohibition to restore the locations back
to original conditions by removing such signs. Refer to Attachment 4, Minutes of the CTCDC
meeting in San Diego, June 7, 2007.

IV) STAGING AREA REQUIREMENTS. Reducing the size or relocating the staging area is
not feasible. Based on consultation with seven contractors during the recent contractor outreach
meetings, the consensus was that there is already very limited staging area available on both sides of
the tunnel. The optimum size of a staging area for a project of this size is 5 to 10 acres for each side
of the tunneling operation. The total available area adjacent to each portal is about 2. 5 to 3 acres,
necessitating the use of off-site storage facilities by the contractor. T
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